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UNITED STATES COURT OF MILITARY COMMISSION REVIEW 
before F. Williams, D. Conn, and C. Thompson 


UNITED STATES 
 


Appellee 
 


v. 
 
ALI HAMZA AHMAD SULIMAN 
AL BAHLUL 
 


Appellant. 
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) 


 
 
MOTION FOR WAIVER OF PAGE 
LIMITATION  
 
CMCR CASE NO. 09-001 
 
Tried at Guantanamo, Cuba on 


7 May 2008,  
15 August 2008, 
24 September 2008, 
27 October – 3 November 2008 


 
Before a Military Commission convened by 


Hon. Susan Crawford 
 


Presiding Military Judge 
Colonel Peter Brownback, USA (Ret.) 
Colonel Ronald Gregory, USAF 
 
 
DATE: 15 October 2009 


 
 


TO THE HONORABLE, THE JUDGES OF THE COURT OF MILITARY 
COMMISSION REVIEW 


 
Pursuant to Rule 14(f) of the Rules of Practice for the Court of Military Commission 


Review, Amici respectfully requests a waiver of the 15-page limitation for Amici Curiae’s brief 


in the above captioned case.  If granted, Amici’s brief will not exceed 25 pages, including tables 


of authorities and certificates of counsel.   


The legal issues encompassed within this brief are novel and necessarily warrant additional 


explanation. The argument presented herein has not been developed in the pleading of this case or in 


any related case. The arguments made here bear directly on the outcome appropriately to be reached 


by this court.  







The present brief focuses on applicability of the Constitution to the Guantanamo Bay Naval 


Base. It reviews more than a century of jurisprudence addressing the Constitution’s jurisdictional 


reach beyond the incorporated territories of the United States, and concludes the Constitution must 


apply to all proceedings conducted at Guantanamo Bay Naval Base pursuant to the Military 


Commissions Act of 2006 (MCA), 10 U.S.C. §§ 948, et seq.  Amici notes that its Brief is well 


within the word and line count limitations of Rule 14(g). 


 


WHEREFORE, Amici respectfully requests this Court grant the requested waiver of page 


limitation.  


Respectfully submitted, 


 


 


Sarah H. Paoletti, Esq.  
Counsel to Amici Curiae  
Historians, Political Scientists, 
Constitutional Law Scholars 
University of Pennsylvania Law  
3400 Chestnut Street 
Philadelphia, PA 19104 
(215) 898-8427 
paoletti @law.upenn.edu  
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I certify that a copy of the foregoing was sent via e-mail to CAPT Edward White on the 
15th day of October 2009. 
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Sarah H. Paoletti, Esq.  
Counsel to Amici Curiae  
Historians, Political Scientists, 
Constitutional Law Scholars 
University of Pennsylvania Law  
3400 Chestnut Street 
Philadelphia, PA 19104 
(215) 898-8427 
paoletti @law.upenn.edu  
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  )  IN THE COURT OF MILITARY 
  ) COMMISSION REVIEW 
  ) 
  ) MOTION FOR LEAVE 
  ) TO FILE BRIEF AS AMICI CURIAE 
  )  
  ) Case No. 09-001 
  )  
 UNITED STATES OF AMERICA ) Tried at Guantanamo Bay, Cuba on 
  ) 7 May 2008 
  ) 15 August 2008 
  Appellee ) 24 September 2008 
  ) 27 October – 3 November 2008 
  )  
  ) Before a Military Commission 
 v. ) Convened by Hon. Susan Crawford 
  )  
  ) Presiding Military Judge 
 ALI HAMZA AHMAD SULIMAN ) Colonel Peter Brownback, USA (Ret.) 
 AL BAHLUL  ) Colonel Ronald Gregory, USAF 
  )  
  Appellant. ) Date:  October 15, 2009 
  )  
 
 


TO THE HONORABLE JUDGES OF THE COURT OF MILITARY 
COMMISSIONS REVIEW 


 
 The undersigned individuals respectfully move for leave to file the instant brief as Amici 


Curiae in the case of United States of America v. Ali Hamza Ahmad Suliman Al Bahlul. 


 


INTEREST OF AMICUS CURIAE 


 Amici serve on the faculty at leading academic institutions as historians, political 


scientists, and constitutional law scholars.  They submit this brief in support of Appellant out of 


their respect for principles of constitutional law and commitment to their application.  The Amici 


have worked and written extensively in the relevant fields and seek now to offer the results of 


recent and highly relevant research for consideration by this court. 
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Christopher David Jenkins is an Assistant Professor of Law at the University of 


Copenhagen Faculty of Law.  He is an expert in comparative law, extraterritoriality, and 


constitutional states of emergency, having written extensively in these areas, including Habeas 


Corpus and Extra-territorial Jurisdiction after Boumediene: Towards a Doctrine of “Effective 


Control” in the United States, 9 Human Rights Law Review 306-28 (2009); Common Law 


Declarations of Unconstitutionality, 7 International Journal of Constitutional Law 183-214 


(2009); and Constitutional Reform Goes to War: Some Lessons from the United States, Public 


Law 258-79 (Summer 2007).  He received a Doctor of Civil Laws and an LL.M. at McGill 


University Faculty of Law, Institute of Comparative Law, his M.A. in Political Science from 


Marshall University, his J.D. from Washington and Lee University School of Law, and his B.A. 


from Miami University. 


Seth F. Kreimer is the Kenneth W. Gemmill Professor of Law at the University of 


Pennsylvania Law School.  He is an expert in Constitutional Law and Constitutional Remedies, 


Constitutional Litigation, Civil Liberties, and the First Amendment.  He has written and litigated 


extensively in the all of the above areas.  He was a law clerk to the Hon. Arlin M. Adams, U.S. 


Court of Appeals for the Third Circuit.  He received both his J.D. and his B.A. from Yale 


University. 


Jana K. Lipman is an Assistant Professor in the Department of History at Tulane 


University. She is an expert in U.S. foreign relations broadly construed to include diplomatic and 


non-state actors.  She conducted the most comprehensive field research on how Guantanamo Bay 


Naval Base employees navigated the politics and contradictions of living in Cuba and working 


for the U.S. Military, culminating in the publication of GUANTANAMO: A WORKING-CLASS 


HISTORY BETWEEN EMPIRE AND REVOLUTION, Berkeley: University of California Press (2008).  







 3 


Most recently, she has written “Guantanamo and the Case of Kid Chicle: Labor, Privatization, 


and the Law in the Expansion of U.S. Empire,” in Transitions and Transformations in the U.S. 


Imperial State. Eds. Alfred McCoy and Francisco Scarano. Madison: University of Wisconsin  


Press (forthcoming 2009). 


Kermit Roosevelt is a Professor of Law at the University of Pennsylvania Law School.  


His areas of expertise include Constitutional Law, Conflict of Laws, and Federal Jurisdiction, 


and he has written extensively in all three areas, including an article titled Guantanamo and the 


Conflict of Laws: Rasul and Beyond, 153 U. PA. L. REV. 2017 (2005).  He was a law clerk to the 


U.S. Supreme Court Associate Justice David H. Souter (1999-2000), and prior to that was a Law 


Clerk to the Hon. Stephen F. Williams, U.S. Court of Appeals for the District of Columbia.  


received his J.D. from Yale University, and his A.B. from Harvard University. 


Rogers M. Smith is the Christopher H. Browne Distinguished Professor of Political 


Science in the Political Science Department at the University of Pennsylvania, where he also 


serves as Chair of the Penn Program on Democracy, Citizenship, and Constitutionalism.  His 


expertise and areas of research focus on constitutional law, American political thought, and 


modern and political theory, and he has written extensively in all of these areas.  He was as an 


American Academy of Arts and Sciences Fellow in 2004. He previously taught at Yale 


University where he was the Alfred Cowles Professor of Government.  He received his Ph.D. in 


Political Science from Harvard University, and his B.A. in Political Science from James Madison 


College, Michigan State University. 


Bartholomew H. Sparrow is a Professor with the Department of Government, 


University of Texas at Austin.  His areas of expertise are U.S. foreign policy, U.S. territorial 


policy, and political communication.  He is the author of THE INSULAR CASES AND THE 
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EMERGENCE OF AMERICAN EMPIRE. LANDMARK LAW CASES AND AMERICAN SOCIETY. Lawrence: 


University Press of Kansas (2006), an in depth examination of the Insular Cases, and the 


political implications of those decisions.  He received his Ph.D. from the University of Chicago, 


his M.A. from the University of Texas at Austin, and his B.A. from Dartmouth College. 


 


ARGUMENT IN SUPPORT OF MOTION FOR LEAVE 


 The legal issues encompassed within this brief are novel and necessarily warrant 


additional explanation.  The argument presented herein has not been developed in the pleading of 


this case or in any related case.  The arguments made here bear directly on the outcome 


appropriately to be reached by this court.   


0BThe present brief focuses on applicability of the Constitution to the Guantanamo Bay 


Naval Base.  It reviews more than a century of jurisprudence addressing the Constitution’s 


jurisdictional reach beyond the incorporated territories of the United States, and concludes there 


Constitution must apply to all proceedings conducted at Guantanamo Bay Naval Base pursuant 


to the Military Commissions Act of 2006 (MCA), 10 U.S.C. §§ 948, et seq.  The brief begins 


with an examination of the historical legal and socio-political relationship of the United States to 


the Guantanamo Bay Naval Base, which supports the Supreme Court’s most finding in 


Boumediene v. Bush, 553 U.S. ___, 128 S.Ct. 2229 (2008) (granting the constitutional right to 


habeas corpus to foreign-born detainees determined to be “enemy combatants”) that although 


Cuba maintains ultimate, de jure sovereignty, the United States “by virtue of its complete 


jurisdiction and control over the base, maintains de facto sovereignty over this territory,” id. at 


2253 (citing to Rasul v. Bush, 542 U.S. 466, 480, id., at 487 (KENNEDY, J., concurring in 


judgment)).   
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1BGiven the United States’ exercise of de facto sovereignty, the inquiry then becomes what 


is the scope of constitutional application to individuals charged as “alien enemy combatants” 


being held at the Guantanamo Bay Naval Base.  Amici herein assert that because the 


Guantanamo Naval Base operates as part of the United States and not as a separate sovereign 


territory, the Constitution applies to all proceedings and all individuals held there subject only to 


the same limitations as would be found to apply to non-citizens in the territorial United States.  


At a minimum, though, based on the reasoning and holdings consistently put forth by the 


Supreme Court from the Insular Cases to the Court’s decision in Boumediene, the Constitution’s 


core protections, including First Amendment freedom of speech rights, Article 1 protections 


regarding ex post facto laws and bills of attainder, and Fifth Amendment rights to equal 


protection, must govern the proceedings at issue.   


 


       Respectfully Submitted, 


 


       Sarah H. Paoletti, Esq. 
       On behalf of Amici Curiae 
       Clinical Supervisor and Lecturer 
       University of Pennsylvania Law School 
       3400 Chestnut Street 
       Philadelphia, PA  19104 
       Phone: 215-898-1097 
       Hpaoletti@law.upenn.edu H  


  
October 15, 2009 



mailto:paoletti@law.upenn.edu
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